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Thomas A. Gugliotti, Esq.
Schatz & Schatz, Ribicoff & Kotkin
90 State House Square
Suite 900
Hartford, CT 06103-3902

Re: Astroline Communications
Amendment to Limited
Partnership Agreement

Dear Tom:

Enclosure

Edward Hayes, Jr., Esq.
Lee H. Simowitz, Esq.

me.

Pursuant to your request, I am enclosing a copy of "Astro1ine
Communications Company Limited Partnership First Amendment to
Amended and Restated Limited Partnership Agreement ~nd ,Certifi­
cate. " The main purpose of this amendment was to t:.efstructure the
partnership so as to assure that the limited par.~ne;7·/would be
insulated from the day to day operations ol tne ~e1evision

station. Insulation of the limited partners is;~ssentiai to the
protection of Astroline's minority prefer~~es~~ ~s you know,
however, the Commission has yet to process.,¥trdline ,£tQ forma
request for permission to restructure its ~~neis~~ unterests.

/' / .', ",

If you have any further qUestions.,,.,.p1~e~t~~~.. ~t-ee to call
,1'.' •. t -.'/..... ...... ..,..'

.r / .

s~.,c ~.~.e I y',

~~
~~l.

/ind"'.~ .. Bocchi

cc:

80920-85-001
1262:2667 BH 0609
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FiL.ED
ASTftOLIN~ CO~~UNICATI0NS CO~PANY LI~ITE~ PARTNERS"I~,_,

,nUT MENDKENT TO AMENDED AND I'ESTATED L'~~' I~.'? ;:;rF'
LtMITED PA~TNERSHIP AGREEMENT AND eEftTIrICAT~~ ~I

O£I~tAlAL. F"C(...nTIl'~ ))1\,.. k"'Y ~1, 111L1 c.f..7/~~·I~!a· ("1' :;':A:'t
The under819ned, deeirln9 to amend the Amended and~e".f'.t.(f.'~! ;:'!\',l?~C'~

Lim1ted ••~tnerlhip Asreement and Certificate (the ·orivinal .
Agreement W

) of Astroline Communications Company Limited ,artnerlhip
(the Hpattnetship"), dated as ot December 31, 1tB!, in order to (i)
reflect the w1th~rawal of Oanlelle Webb ae a Limited partner and the
transfer of her l' interest 1n th, 'artnership to WHCT Mana9.ment,
Inc., on March 13, 19a" (Ii) ref:ect the transfer by WHeT Hana,ement,
Inc., to Terry planell ot an additional 2\ limited partner intereat in
the partnership on December 26, 19a6, (iii) reflect the retirement of
Thomas A. Hatt, Jr., a. a General tartner and the transfer of his 1\
interest in the 'artnership to WHCT Management, Inc., on April 7,
1987, (iv) reflect contributions of capital to the Partner.hip by
certain at its Limited 'artners during 1'85 and 1'87, (v) reflect the
withdrawal of Altroline company a. a Limited partner and the transfer
of it. 58' intere.t to A.trol!ne Company, Inc., on Novembe' 2, 1988,
and the .imult~neou. admiaaion of Astrolin. Company, Inc., aa a .
Limited partner, (vi) reflect the retirement or ~erry ~lanell aa a
Limited 'artner and the tran.fer of her 3\ inter•• t in the partnership
to WHeT Management, Inc., on Ncvember Zl, 19S8, and (Vii) contirm the
intention and obligation of the Limited ,artners to continue to comply
with certain limitations and reltrictionl on their activities a.
Limited Partners of the partners~lp in accordance With policies
establish.d by the red.,al commuricationa Cu.-i •• lon, hereby agree as
follow.:

1. Capitalized terms used herein and not herein defined shall
have the respective meanings attrlhated thereto in the ori91nal
Agreement.

2. The 0~i91n.l Aireement is hereby amended by deletin9
therefroa in its entitety Section 4.5 and replacing laid S~ctlon with
the tollow!n, Section ~.S:

·Section 4.5 BUline.1 control

·A. NO Limited rartner shall plr~icipate in or have any control
over the Partner.hip busine•• , except a. required by law. The
Lll1\J.Lwc] pa,Ln\:,. h.,wllr \:un.wnL Lo Llaw VXW(\:J. .. w Lr Lin' Gwmu'ell
Partner. or the powerl conCerred on thelll by this Agreelllent and to
the ••ployment, when and it in the I;ole diacretion of the General
Partners the •••• L. deemed nece••aty or advisable, ot such
Persons as the General Partners may jetermine to be necessary or
advisable in connection with the con,luct of the Partnership'.
busin.ls. NO ~l.lted ~artner shall have any authority or right
to act tor or bind the partnership.

"D. To the extent not otherwlae proh1bLted by parastaph A above,
no Lialted Partner shall (1) act as an employee ot the
Partnership if hi, or her functiona, directly or indirectly, ~

relate to the media enterprises of the ~artnership; (i1) serve,
in ani material copacit1' a. an indepen~.nt 'contractor or aient
wIth r ••poct to the ro~tner~hlp·a mod!. ~nterpr15es; (111)
~Qmmunlcdte with the Pattnershlp or General Partner on matters

BH 0610



pertaining J tne day-to-day operation. 0 Lt~ bUlin.cc; (iv)
perfora any .ervlc•• to the rartner.hlp materially ~.l.t.d to itc
••d1a activ1ti •• or (V) become actively involved in the
_anagement or ope,a~lon of the ••d1a buainess.s of the
Partnership. The foregoing restrIctions shall apply to each
,har,holder, partner or eqUity p.r~lcipant of any Limited Partner
which Is not a natural person. Nothing in thi. section 4.5,B,
however, shall be construed to prohibit any Limited Partner from
m4klng loans to, or acting a. surety for, the ,artner.hip,
providing services to the partne£liship al long a. such service. do
not materially relate to the media activities of the partnership
or exercillng the rights expee •• ly re.erve4 to Duch Limited
Pattne, under the unltorm Act ur this Or191nal Agre.ment. M

3. The Or191nal A9reement is hereby fu~th.r amended by
substituting Schedule A attached hlreto rot Schedule A to the Original
Agreement.

.,
tf723 4624 PEABODY ! BROWN ••• BAKER AND HOST.

4. Except to the .xtent amended hereby, the OrigInal Agreement
sholl remetn in full force and effect •..

WITNESS the execution hereof under aeal aa of this 21st day of
November, 1988.

GENERAL PARTNERS:

WH:.z:~r!llT' I~/J.'.
a~ Z - '{-eA~~-

Ni cK. r PO ~illlaJ, ,eia-
prlts1de,nt

LIMIT~D rARTNERS:

ASTROLINE COMPANY, INC.

8yl
rted J. 8011n9, Jr.,
President

..

Thelma N. r.;hh.

BH 0611
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perta1ning to the day-to-4ay operation. of it. bUBin••• , (lv)
perfora any •• rvic•• to the 'artnee.hlp materially related to It •
••dla activities or (V) becoae actively involv.d in the
.anage.ent or operation ot the .edl. buainee", of the
,artnerlhip. The foregoing restrictions .hall apply to each
.hareholder, partn.r or e~uity participant of any Limited Partne,
which is not a natural peraon. Nothing In this Section 4.5 •• ,
howev.r, .hall be construed to prohibit any Limited Partner from
making loan. to, or actin9 .a surety for, the partnership,
prOViding service. to till pactnerlhip as long •• such .ervices do
not mat.rially ralate to the media activities of the Partner.hip
or exercising the rights expre ••ly reserved to such Limited
,artner und.r the Unitorm Act or thi~ Original Agreement.-

3. The original Agree.ent 1. hereby further .mended by
substituting Sch.dul. A attaehed h.reto tor Schedule A to the original
Agre.ment.

4. Exe.pt to the extent amended hereby, the Original Agreement
5holl remain 1n~ full force and .ffeci.

WITNESS the execution hereof under .ea1 a. of this 21at day of
Nov.llber, 1988.

GENERAL PARTNERS:

RIchard P. aaalrez

WHeT MANAGEMENT, INC.

By:
RIchard P. Ramirez
President

LIMITED 'ARTNERS.

ASTROLINE COMPANY, INC.

....

Rob.·it M. ROI.

Th",lllla N. 0166_

BH 0612
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pertain!n, t_ the day-~o-day operations ot ~t. business, (Lv)
perform any lervice. to the partner.hip .aterla11y related to its
••dia activit!e. or (v) become actively involved in the
M.na,e.cnt or operation of the media businellel of the
'artner.hip. The foregoing restriction. shall apply to each
.hareholdec, pactnec or equity particip.n~ of any ~lmited Partner
which 11 not a naturel person. Nothing in this Section 4.~.e,

however, .hall be construed to prohibit any Limited Partner from
making loan. to, or acting al .ur.ty lor, the Partnership,
providing •• rvleet to the r'ttnership a5 long a. such $~cvlc~s do
not matedally relate to the media activities of t.he Partnership
or exotci.in9 the righta expressly reserved to such Limited
Partner under the Uniform Act or thll Orlg1nal Agreement."

3. The Original Agreement is hereby further amended by
substituting Schedule A .ttached hereto tor Schedule A to the Or191nal
Agreement.

4. Except to the extent amended hereby, the Original Agreement
shall reaa!n 1n full" force and·.ff.c~•..

WITNESS the execution hereof under .eal as ot this 21st da~ of
November, 1988.

GENERAL PARTNERS:

RiChard P. Ramirez

WHeT KANAGEMENT, INC.

By:
Richard P. Ramirez
President

LIMITED PARTN!RS:

ASTROLINE COMPANY, INC.

By:
reed ~. BolIng, Jr.,
President

BH 0613
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pertaining. tne day-to-day operation. 0: t . .Iudn••• : (tv)
pertor. any •• rvic•• to ~he Partnership ma~er1ally related to itl
••dia aetlvltlel or (vJ become actively involved 1n the
.an.gemen~ or operation of the media businesses of the
PartnerShip. The foregolng restriction. ahall apply to each
shareholder, partner or equity participant of any Limited Partner
which ia not a natural person. Nothing 1n thil Section 4.5.8,
however, shall be con.trued to prohibit any Limited Partner fro~

making loans to, or acting as surety for, the partner.hip,
providing service. to the partnership as long al such services do
not Daterially relate to the media activities of the PartnerShip
or exercising the rights expressly relerved to such Limited
partner under the uniform Act or this or1ginal Agreement."

3. The Original Aqreement is hereby further amended by
substituting ~chedul. A attached hereto for Schedule A to the Original
Agreement.

4. Except to the extent amended hereby, the Original Agreement
shall remain in full force and effect •..

WITNESS the execution hereof und.t •••1 a. of this 21st day of
November, 1988.

G!NERAL PA~TNERS:

Richard P. Ramirez

WHeT MANAGEMENT, INC.

By.
RIchard r. RamIrez
President

By:
Fred J; 101Ing, J~.,
Pre.ident

..

BH 0614
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Schedule A

Initial
Capitel
Contribution

Additlona]
Cepital
Contribution Future CApic.1 rarea.. "••_

~!t.!!J.1.1buUon Infere. t

IUcherd I· • "."'Sloell S 210 S ° S n 2J~c/o Aatrolin. C...~nl.&Llo".
Company 1.h,i ted I';ar"nel'.hip

]8 Gardon Street
HArtfnl'd, CT 06JOS

VHCT "'an•••"'.nt. Znc. S 90 S 0 • 0 9%<:'/0 A.trolJn_ Co••untoation.
Company Li",1t.d Partner.hip

18 eard.n Str.et
Hartford. CT 06105

Limited Partner.

A.trol1n. Co.pan~. Inc. '440.516 S20.754,969 a 0 58%95 Valk.r. Brook Deiye
Ilaadln., HA 01867

Hartha ..... and , 30,042 GI,52c.,C;" 0 G~Rob.rt Itoe. _
.Joint Tenante

18 Hors.n ata-eet
Venh•• , "A 01984

Thel.a N. Cibb. S 30,042 'I,Sa6,6:;7 S 0 6~227~ South Oc••n Blvd.
Pal", Beach. FL 33480
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August 8, 1989

Ed Hayes, Jr., Esquire
Linda Bocchi, Esquire
Baker & Hostetler, Attorneys at Law
1050 Connecticut Avenue, N.W.
Suite 1100
Washington, D.C. 20036

Dear Ed & Linda:

I have reviewed the memorandum dated August 4, 1989. It serves to raise
additional questions.

In a footnote, the pro-forma reQ.Uest for consent to restructure the partnership is
referred to with regard to equity interest of the General Partner. However, no mention
is made of the proposed (?) re-wording of the partnershp agreement which accompanied
the effort to transfer all voting equity to Richard P. Ramirez. How does failure to
achieve the more critical issue of proper insulation between general and limited partners
affect the minority integration? Would not failure to achieve the proposed partnership
amendment on insulation between generals and limited cause substantial dilution of the
Minority General Partner, and consequently serve to harm the value of a Minority.
partner in day-to-day operations?

If the FCC were to open a new window for the filing of applications, will
Astroline be permitted to alter or adjust the ownership at th~t poiJlt? If so, can
additional general and limited partners be introduced? In the"case .01 anew window,
does Richard P. Ramirez need to be present at 1V18 once tl)e heanngsi begin, or need
only promise to be an active day-to-day manager of thesiation/shc;>Uld helAstroline
prevail with the license in the future? .. l ../.

/-' .;' ," ~., .

I ......auld appreciate you clarifying these questioIl,i~tc5 s96i~ as pos~iblt: as I fcd they
will effect our choice of action relative to seeking G'¢tioyan.' {,' " .' . /

/'// / ..j"'- ;.t> .
~yzt l ''-/0 • .:,11·'

.;/~/e~, , '. ~'j//..,'..
~<i~har;;'~?~

"'-Mana~ing General Partner
Astrohne Communications Co.

RPR/sil
cc: T. Gugliotti

BH 0558
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Collier, Shannon, Rill & Scott
Attorneys-at-Law

1055 Thoma. Jcffcraon Succt, N. W.
Washington. D. C. 20007

~ODe:(.O.)I4.~OO

Tclcs: 4406&& CSKS t1I
Writer'. Direct Dta1 NmDbcr

(202) 342-8470

June 12, 1984

I SBH Exh. 66

JoimB. WtDtua.
)lauJ C. Roea\M!
R.-lpb A. Mit\Clbcrprnao.... J. Huul\OD
Jdhy 1.. Lcsur
.... 1.. Mcuecr. n.o... A. llan. Jr.
Mac:lad R. IttnJIow=- S. BcdaDl'OIlleA. Gau....
DPtd P. tlackc\t
J1Idnll 1.. 01cDIam
Jaue M. Forcbwanace J. LMofl'
CllrHtOlllbcr J. MacA~
DoeaJd ). Pat\CNOll.]i.
• udall1· Bramer
KntD F. Hanky

WlI1\Cf Flowen
WWWD F. 'oa. Jr.

I>otI &alcy
0Ie:--J

VIA FEDERAL EXPRESS

Edward L. Masry, Esquire
15495 Ventura Boulevard
Sherman Oaks, CA 91403

Dear Ed:

Enclosed please find a proposed Petition for Special
Relief to be filed with the Federal Communications Commission
on behalf of Faith Center, Inc. I encourage you to thoroughly
review this Petition and make any changes that you feel are
necessary.

TAH/tdh

Enclosure

Pursuant to our telephone conversation, I am in· the
process of drafting a Motion for Expedited Processing/"hich.I
wi 11 execute and initial on your behalf. I suggest that we .tile
this Motion along with the Petition for Special Relief.;!I am
also in the process of preparing a Transfer Agreem,mt (~.cC. ~.orm,
314) to be filed simultaneously with the petiti~ fo~S~ial

Relief. . .•/,/
r

.....

'.

/

'. ,.

Mr. Fred J. Boling, Jr.
(w/encl. )

#.1 ,.'

Please contact me upon receipt of thi~package J6 that we
discuss the above matters in greater p?tai1. ./ ,/

I" / ,., /,~ / .~.,.

Sincere1.&'/ ,//" I'·

-1ijf1;/ :: ... /'
Thd~s~. Hart, Jr.

t f ~ ')

~ ,"} .~

'" ~

'-'."
'~r

5~ t>f-"
"....

may

cc:





For Renewal of License

In Re Application of

FAITH CENTER, INC.
WHCT-TV
Hartford, Connecticut

Before the
Federa' Communications Commission

Washington. D. C. 20554

)
)
) BC Docket No. 80-730
) File No. BRCT-348
)
)
)

PETITION FOR SPECIAL RELIEF

Faith Center, Inc. (WFaith-), by its attorneys,

hereby ·requests that the Federal Communications Commission

(WCommission·) suspend the pending renewal hearing and grant

permission for a distress sale of the assets of WHCT-TV, Channel

18, Hartford, Connecticut to Astroline Communications Company

Limited Partnership (·Astroline Communications Company·) pur­

suant to the Commission' s Statement of Pol iCY on Minority

Ownership of Broadcasting Facilities, 42 RR 2d 1689 (1978), as

revised, S2 RR 2d 1301 (1982).

HISTORY OF PROCEEDING

The history of this proceeding is a lengthy one and

a matter of record at the Commission. Highlighted below is a

brief summary of the proceedings.

1. Faith's renewal application was designated for

hearing on December 1, 1980. In Re Application of Faith Center,

Inc. , ~ 83 FCC 2d 401 (1980). At issue were Faith' s basic-.
qualifications to remain the licensee of WHCT-TV. To avoid the

..
hearing expense and possible loss of license, Faith petitioned

the Commission and was ultimately granted permission to have a

distress sale for the assets of Channel 18.
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2. In 1981, Faith first attempted toassifinWHCT to

the Television Corporation of Hartford (-TCH-) under the Com-

mission's distress sale policy. (FCC 81-544, Dec. 23, }981).

However, the transaction was never consummated because of

problems with TCH's application and financial qualifications.

(Mimeo 3492, April 16, 1982).

3. A second distress sale of WHCT was attempted by

Faith on September 27, 1982 when Faith entered into a Purchase

Agreement with Interstate Media Corporation (-IMC-). Pursuant

to the agreement, Faith afireed to assifin WHCT's license and

other asset. to IMC in accordance with the Commission's dis-

tress sale policy. (FCC 80-730, Sept. 29, 1982). The distress

sale between Faith and IMC was never consummated, and, ulti-

mately, the case was returned to hearing status.

4. On May 29, 1984, Astroline Communications Com-

pany entered into an agreement with Faith to purchase the

license and assets of WHCT for $3,100,000 in accordance with the

Commission's distress sale policy. The agreement was the

culmination of two weeks of nefiotiations between counsel for

Astroline Communications Company and Faith. Prior to entering

formal negotiations, Faith required Astroline Communications

Company to establish its financial qualifications. A letter
.

was $ent to Faith by the First National Bank of Boston which

described Astroline Communications Company's ability to con­

summate the proposed transaction which involves a cash payment

of $500,000 at closing and a note issued by Faith for $2.6
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million for ten years at a fixed interest rate of twelve percent

(12') per annum.

DESCRIPTION OF THE PURCHASER

1. Astrol ine Communications Company is a. Mass-

achusetts limited partnership comprised of two General Part­

ners and one Limited Partner.

A. Richard P. Ramirez, a Hispanic-American

and experienced broadcaster, is a General Partner of Astroline

Communications Company. He holds a twenty-one percent (21')

partnership interest in the limited partnership and will be the

General Manager of the television station.

B. WHCT Management, Inc. ("WHCT Management" )

is a corporation duly organized under the laws of the State of

Massachusetts and is also a General Partner in Astroline

Communications Company. Presently, WHCT Management holds a

nine percent (9') partnership interest in the limited partner-

ship. If, however, the Commission approves the proposed

distress sale, WHCT Management will transfer four percent (4'),

or four-ninths (4/9), of its nine percent (9') interest in the

partnership to additional minority personnel, preferably

Blacks who will be involved in the day-to-day operation of the

television station. Thus, pursuant to that transfer, the total
.

minoJ'ity equity interest in the partnership will be twenty-five

percent (25'), with minori ties controlling the station' s daily..
operation.

C. The remaining partner in Astroline Com-

munications Company is Astroline Company, a Massachusetts
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1imi ted partnership. Astrol ine Company holds a seventy percent

(70') limited partnership interest in "stroline Communications

Company and will not control the day-to-day operation of the

station.

2. The chart set forth below describes each part­

ner's financial interest and managerial control of Astroline

Communications Company:

General Manager
Full Ope . al

Limited Partner

General Partner

General Partne

Richard P. Ramirez (21')

WHCT Management, Inc. (9')*

Astroline Company (70')

*/ WHCT Management, Inc. will transfer four perc (4') of
Its nine percent (9') interest to minority personnel, e
Commission approves the distress sale of WHCT to Astroline
Communications Company.

3. Astroline Communications Company is a qualified

minority purchaser as defined by the,Commission's Statement of

Policy on Minority Ownership of Broadcasting Facilities, 42 RR

2d 1689 (1978), as revised, S2 RR 2d 1301 (1982).

[W]here the general partner is a minority
individual and owns more than a 20 percent
interest in the broadcasting enti ty, there
exists sufficient minority involvement to
justify favorable application of the Com­
mission's ••• distress sale policies •.

Id. at 1305-06.-
In accordance with the Commission's Poliey State­

~, the twenty-one percent (21') interest in Astroline Com­

munications Company held by Mr. Ramirez and his status as the
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General Manager surpas.es the Commission' s minimum standards.

Addi tionally, minority ownership and control of Astroline Com­

munications Company will increase when WHCT Management ~rans­

fer. four percent (4') of its nine percent (9') interest to

additional minority personnel that will be interviewed and

hired within 90 days following the consummation of the proposed

distress sale. Thus, Astroline Communications Company is a

qualified minority purchaser as defined by the Commission

because the total minority interest and control in Astroline

Communications Company will be twenty-five percent (25').

APPRAISAL PRICE

The Commission established that a distress sale

price may not exceed seventy-five percent (75') of the sta­

tion's fair market value. Lee Broadcasting Corp., 76 FCC 215 462

(1980). The appraisals presently on file with the Commission

for WHCT-TV fully support the terms of the proposed distress

sale and ref lect that the consideration is well below the

required seventy-five percent (75') of the fair market value of

the station. The appraised value of the license and other

assets of WHCT and the ratio between the purchase price

($3,100,000) and the appraised values are as follows:

Appraiser

LaRue..
Chapman

Frazier

Appraisal

$9,000,000

$5,500,000

$7,000,000

Ratio

34'

56'

44'
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The average fair market value of the three appraisals

is $7,166,667. The $3,100,000 purchase price is forty-three

percent (43\' of this figure. Thus, Faith has complied vi.th the

Commission's Rules by transferring its television stat~on for

less than seventy-five percent (75\' of the fair market value.

By this filing and the other records of this pro­

ceeding that are on file at the Commission and incorporated by

reference herein, Faith submits simultaneously a full dis­

closure of all the facts and circumstances bearing on this

request, comparable to that provided for in S 73.3525 (a) of the

Commission's Rules.

WHEREFORE, Faith respectfully requests the Commis-

sion to:

1. renew the license of Faith for the television

station WHCT-TV operating on Channel 18, Hartford, Connecti-

cut;

2. grant the instant Petition for Special Relief;

3. grant the assignment application of the license

and other assets of WHCT to Astroline Communications Company

filed simultaneously herewith; and

4. terminate this proceeding.

Respectfully submitted,

FAITH CENTER, INC.

Edward L. Masry
General Counsel
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PEABODY & BROWN

TO:

FROM:

DATE:

ONE: BOSTON PLACE
BOSTON, MASSACHUSETTS 02106

(617) 723·8700

M E M 0 RAN 0 U M

Distribution List

Carter S. Bacon, Jr.

December 21, 1984

CAB ..£ AO;)Il£SS "'£ .. a::::>va
T£~£~ "V"la£1l g5':; 9

RECE~D

DEC 28 ~t1

CSR8tS
_.._... _..
-' .

Accompanying this Memorandum are revised checklists of,
matters requiring attention in connection with the closing of the
Channel 18 acquisition. Also included is a draft Closinq Agenda
showing the actual documents w~icr. would be executed ar.d deliverec
at. the closing.

Please let me know of changes and additions to the enclosed
checklists. I will keep them. updated and will circulate revised
copies as appropriate.

CSB/aa
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RC 006167

/

0000435

PBS 000669



• P&B DRAFT-12/21/84

ASTROLINE COMMUNICATIONS COMPANY LIMITED PARTNERSHIP
ACQUISITION OF WHCT-TV

Matters Requirinq Attention Prior to Closinq
in Connection with Transfers of Assets

Description

Review transfers to assure compliance
with applicable Connecticut laws.

Settle closinq issues with Seller and
obtain approval from Seller of forms
of documents.

Obtain appropriate casualty and
liability insurance coverinq the
Assets.

Prepare form of press release.

RC 006168

-4-

Responsibility

MO

TAB

FJB/MO

Deadline

1/1

1/16

0000436
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P&B DRAFT-12/21/8~

ASTROLINE COMMUNICATIONS COMPANY LIMITED PARTNERSHIP
ACQUISITION OF WHCT-TV

Matters Requirinq Atten~ion Prior to Closinq
in connection with Payment of Purchase Price

Description

Prepare form of Promissory Note.

Arranqe deposit of. $30,000 escrow
payment pursuant to Section 2(c)
of the Purchase and Sale Aqreement.

Arranqe with bank{s) for delivery of
cash at Closinq.

Prepare fo~ of Receipt acknowledqinq
payment of purchase price.

Prepare schedule settinq forth
allocation of purchase price amonq
the Assets.

Settle closinq issues with Seller
and obtain approval from Seller of
forms of documents.

RC 006169

-5-

Resoonsibi1ity

CSB

FJB

FJB

CSB

Roqer Eastman

TAB

Deadline

1/21

1/16

0000437

PBS 000671



P&B DRAFT-12/2l/84

ASTROLINE COMMUNICATIONS COMPANY LIMITED PARTNERSHIP
ACQUISITION OF WHCT-TV

Closinq Aqenaa

Delivery by Seller of Bill of Sale.

Delivery by Seller of Deed.

Delivery by Seller of documents
clearinq title to real property
of all encumbrances except tax
liens.

Delivery by Seller of documents
removinq all encumbrance. on
personal property except tax liens.

Delivery of Opinion of Seller's counsel.

Transfer of funds by Buyer to Seller.
Delivery of Receipt by Seller.

Delivery by Buyer of Promissory Note.

Delivery by Buyer of Mortqage.

Record Deed and Mortqaqe; pay recorainq
fees and taxes.

Post Closinq Items

Press Releas••

Deliver Notic. of Closing to FCC.

RC 006170
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P&B DRAFT-12/21/84

ASTROLINE COMMUNICATIONS COMPANY LIMITED PARTNERSHIP
ACQUISITION OF WHCT-TV

Matters Requirinq Attention Prior to Closinq
in Connection with Transfers of Assets

Description

Obtain survey of real property.

Obtain definitive leqal description
of real property.

Responsibility

MO

MO

Deadline

Obtain title insurance policy.

Examine title to real property.

Prepare definitive list of tax liens
and creditors' liens on real
property.

Prepare form of Deed and deliver to TAH.

Prepare form of Mortqaqe and deliver
to TAB.

Settle amounts of recording fees and
transfer taxes.

Arranqe payment of recordinq fees and
transfer taxes.

Perform physical inspection of Assets
and prepare definitive description of
personal property.

Perform Conn. UCC search.

Prepare definitive list of tax liens
and credi~ors' liens on personal
property_

Prepare form of Bill of Sale and deliver
to TAB.

MO

MO

MO

MO

MO

MO

RPR

MO

CSB

1/1

1/1

12/21

12/21

12/21

1/1

1/16

1/1

1/1

1/20

0000439
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ASTROLINE COMMUNICATIONS COMPANY LIMITED PARTNERSHIP
ACQUISITION OF WHCT-TV

Regulatory Matters Requiring Attention Prior to Closing

Description Responsibility Deadline

Determine requirements reqardinq
notification of FCC re date of
closinq of sale.

Prepare fo~ of notice to FCC re
closinq of sale.

Obtain from FCC extension of 60 day
closinq deadline to permit resolution
of Shurberq suit (if necessary).

Prepare Ownership Reports (FCC
form 323) for Astroline Communications
Company and Astroline Company for
filinq 30 days after closing.

Notify FCC as to. sinqle address for
FCC Notices.

RC 006172
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TAH
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P&B DRAFT-12/21/84

ASTROLINE COMMUNICATIONS COMPANY LIMITED PARTNERSHIP
ACQUISITION OF WHCT-TV

Questions to be Settled with Seller Prior to Closing

Description Responsibility Deadline

Aqree upon date of closinq (30 days TAB
after liftinq of stay).

Confirm compliance by Buyer with TAB
obliqation to demonstrate financial
qualifications pursuant to Section 9
of the Purchase and Sale Aqre~ment.

Confirm with Seller manner of depositinq TAB
$30,000 in escrow.

Obtain instructions from Seller re TAB
transfer of funds to Seller at
closinq.

Obtain approval of forms of Oeed, TAB
Note, Bill of Sale and Mortqaqe.

Aqree upon opinion from Seller's counsel TAB
re authority of Rev. Scott to execute
documents.

Prepare draft of letter from
Seller's counsel re the foreqoinq
items.

Settle manner of satisfaction of
creditors' liens prior to or at
closinq.

Prepare dra~t of letter from Seller's
counsel confirminq manner of
satisfaction of liens at closinq.

RC 006173

-2-
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TAB

MO
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I SBH Exh. 68

PEABODY & BROWN
A PARTNERSHIP INCLUDING pl<orESSIONAL CORPORATIONS

ONE BOSTON PLACE

BOSTON, MASSACHUSETTS 02108

(617) 723-8700

April 9, 1985

Thomas A. Hart, Jr.
Baker & Hostetler
818 Connecticut Avenue N.W.
Washington, D.C. 20006

Dear Tom:

CABLE ADDRESS -PEABODYB"
TElEX NUMBER 951019

I am writing in order to give you my comments on the FCC
Form 323 which was filed on behalf of Astroline Communications
Company Limited Partnership ("ACC") on February 22, 1985. The
Form consists of three pages of information regarding ACC and an
instruction page and includes two exhibits: Exhibit 1 is a separate
Form 323 for WHCT Management, Inc. ("WHCT"); and Exhibit 2 is a
statement setting forth certain information regarding the general
and limited partners of ACC. In addition, the Form includes
three attachments: Attachment I" is a copy of the ACC Limited
Partnership Agreement, Attachment 2 is a copy of the WHCT By-Laws
and Attachment 3 is a copy of the WHCT Articles of Organization.

I have the following comments:

Question 2 on Form 323 requests the "name of any corporation
or other entity having a direct or indirect ownership interest in
the licensee ... " In response, the Form provides the name of
WHCT and refers to Exhibit 1. Since Astroline Cesmpa~y is clearly
an entity which has both a direct and indirect lwnersh~p interest
in the licensee, its name should be included ~n r~ponse to '
Question 2. I do not know whether the indiv.i!duaV pa,,rtners of.
Astroline Company must be identified here qnder;~p~licable FCC
regulations, but it seems logical that th~ shou19 be included as
"entities" with ownership interests and ~:"l).At ,the/Astroline
Company Limited Partnership Agreement sh9~1~ be~in.iluded as an
Attachment. j/ . ~' ..

Exhibit 1, the separate Form ~'/w~~>{w':a,rs to have
been filed in response to instruc~~n Kof ~orm 323 which requires
that "a separate Form 323 should",be su"bmitted to report changes
in the officers, directors or stt'o,ck~-lders of" a corporation
which either controls the licet{~e"or has a 25% or greater "ownership
interest in the licensee. Sinc~'wiCT does not either control ACC
or have a 25% equity interest in h, the filing of the Form 323





PEABODY & BROWN

Thomas A. Hart, Jr.
April 9, 1985
Page Two

seems unnecessary and leaves the record ambiguous as to the real
control of ACC. Attachments 3 and 4, consisting of the WHCT By­
Laws and Articles of Organization which appeared to have been
filed in response to Question 6 of the WHCT Form 323, also seem
unnecessary since they do not relate to the control of ACC.
Finally, on page 3 of the Form 323 filed on behalf of WHCT, it is
stated that Herbert A. Sostek and Fred J. Boling, Jr. are general
partners of Astroline Company and they are authorized to vote the
stock of WHCT. I don't understand why this sentence is included.
In fact, Joel A. Gibbs and Richard H. Gibbs are also general
partners of Astroline Company, and although general partners have
the authority under the Partnership Agreement and the Uniform
Limited Partnership Act to bind Astroline in dealings with third
parties, none of the General Partners has any express authority
to vote the stock of WHCT.

If in fact, WHCT is deemed to control ACC (which goes
against everything we've put before the FCC to date), instruction
4 still only requires a separate Form 323 when there are "changes
in the officers, directors or stockholders of" a corporation
which controls a licensee. It does not seem to me that the
issuance of stock by WHCT to Astroline Company at the time of its
organization constituted a "change" in stockholders which would
require that WHCT file a Form 323. However, if this is the
practice, a Form 323 should be filed for Astroline Company on the
theory that Astroline Company, while not a corporation, is still
a separate entity with a 25% or greater ownership interest in
Astroline Company.

I think that the regulations on the points raised above
should be carefully reviewed and a determination made as to the
exact amount of disclosure which is required regarding ACC, its
direct and indirect owners. Following such a review, an amended
Form 323 should be filed after it has been reviewed by everyone
concerned.

Please do not hesitate to call me should you have any
questions regarding this letter or if I can be of assistance in
preparing the amendment to Form 323 . .,

Jr.

CSB/aa
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[ SBH Exh. 69 I

IN CLEVELAND,OHIO

3200 NATIONAL CITY CENTER

CLEVELAND, OHIO 44114
Cale) eal-oaoo

TWX ••0 42• • 37.

IN COLUMeUS,OHIO

85 EAST STATE STREET

COLU".U.,OHID 43215

Ce14) aa.-1.41

WRITER'S DIRECT DIAL NO.:

(202)881-1658

VIA FEDERAL ~XPRESS

10150 CDNXECTICUT AVB •• N •••

WASHr.NOTON,D.C.20036

(_) 8111-1500

TELBCOPI•• (_) 488-8381

nux 8aO-8315-1818

May 23, 1985

IN DENVER,COLORADO

SuITE 1100,303 tAsT.,.... AvooUE

DENVER,CoLORADO 80203

C~o~) eel-oeoo

IN ORLANDO, FLORIDA

13T .. FLOOR BARNETT PLAZA

ORLANDO. FLORIDA 32801

C~o.) e41-1111

2.

3.

Mr. Richard P. Ramirez
General Partner
Astroline Communications Company
18 Garden Street
Hartford, CT 06105

Dear Rich:

Pursuant to our telephone conversation yesterday, en­
closed please find the following documents:

1. a draft of Astroline Communications Company Limited
Partnership's ("ACC") brief, as an intervenor, in
Shurberg Broadcasting of Hartford, Inc. v. Federal
Communications commission, 84-1600 (D.C. Cir. 1985) ~

a Memorandum 'Opinion and Order (released May 21,
1985) regarding Arch Communications 1,' In<::..: 's request
to use WTIC-TV call letters for Ch~nnel/61 in Hart-I .-,'ford, Connecticut ~ and .. /.

a Motion for Extension of Time ,b~ ~~'~PPOSition
to the Motion to Dismiss filed ~ e Neighbors
concerning ACC's modificatio? pe~lt ap'plication.

~
I', - /

Once you have had an opportunit~jto e~iew/tqe enclosed
documents, please give me a call. I wI!!:. rJ'"Washington, D.C.'
all weeke,nd and can be reached eitheiil.n h ff'lce"or at h<:>me.
I am looklng forward to seeing you on .t.hE¥ 29t • In the meantl.me,
I rema in, ,.., ./ " , , '

".

Si;,~cEi~elY,

i~
T~S A. Hart, Jr.

'...

' .........,

Enclosures
TAH/tdh
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I. SBH HAD NO RIGHT TO COMPARATIVE CONSIDERATION
WITH FAITH CENTER.

UKAl-I
5/24/85

SBH's claim is founded on the premise that, under

AshbackerRadio Corp. v. FCC, 326 U.S. 327 (1945), it had an

absolute statutory right to a comparative hearing against Faith

Center. SBH has no such right. SBH's application arrived in the

middle of a properly initiated non-comparative renewal proceeding

for the purpose of determining whether Faith Center was qualified

to hold the license for WHCT-TV. The absence of any "window" for

competing applications on December 2, 1983, the date SBH filed

its application, rests on the Commission's interpretation of its

own procedural orders an interpretation that this court has

repeatedly held deserves judicial deference.

A. Faith Center's ongoing non-comparative
renewal and distress sale proceeding
complied in all respects with the FCC's
specific procedures regulating renewal
proceedings.

The FCC, pursuant to the Communications Act of 1934, as

amended ( the "Communications Act"), 47 U. S •C• §§ 151 et ~

(1982), has provided specific procedures for processing renewal

applications. A licensee must file a renewal application "not

later than the first day of the fourth full calendar month prior

to the expiration date of the license sought to be

renewed •••• n 47 C.F.R. §73.3539(a) (1984). An application "for

a new broadcast station license which is mutually exclusive with

an application for renewal of an existing station must be filed

by the end of the first day of the last full calendar month of

the expiring license term. 47 C. F. R. §73. 3516 (e) (1984). Section

73.3516(e) of the Commission's Rules is referred to as the "cut-

BH 1210
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off" rule. See City of Angels Broadcasting, Inc. v. FCC, 745

F.2d 656, 662 (D.C. Cir. 1984). The cut-off rule provides for

only a three-month "window" during which competing applications

may be filed against renewal applications and prohibits

acceptance of mutually exclusive applications at any other

time.J:..!

No "window" opens, however, when a licensee is involved

in renewal hearings, because the licensee is not required to file

a renewal application until the hearing is terminated.

It has been long standing Commission policy that,
when an application for renewal of license is
designated for hearing, the applicant is not
required to file another renewal application for
the station until completion of the hearing and
the issuance of a final decision on the
application • • •

Committee for Open Media v. FCC, 543 F.2d 861, 864 n.l5 (D.C.

Cir .. 1976), citing Chronicle Broadcasting Co., 41 F.C.C. 2d 14

(1973). Although protracted proceedings may indirectly result in

extending a license beyond its normal expiration date, such con-

sequences are anticipated by the Communications Act. 47 U.S.C.

§307(c) (1983). The only time restriction imposed by the Communi-

cations Act is a limitation upon the period for which the Commis-

sion itself may grant a license. Id. Courts have consistently·

Jj "The cut-off rule basically serves two purposes. First, it
advances the interest of administrative finality: 'There
must be some point in time when the Commission can close the
door to new parties to a competitive hearing or, at least
hypothetically, no licenses could-ever be granted.' Second,
it aids timely broadcast applicants by granting them a 'pro­
tected status' that allows them to prepare for what often
will be an expensive and time-consuming contest, fully aware
of the competitors they will be facing." Id. at 663 (cita­
tions omitted).
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held that this limitation is on the Commission's award of a li-

cense and not on the duration of the licensing proceeding itself,

for:

, [p] ending any hearing and final decision on' a
renewal application 'and the disposition of any
petition for hearing • the Commission shall
continue such license in effect' obviously,
beyond the maximum term for which the
Commission could award it, if necessary. Thus
Congress made specific provision for licenses
involved in the renewal process, and unambiguously
decreed that they be maintained in operation until
'final decision' on the question of renewal.

Moreover, [Section 307 (c) ] requires
licensees to file renewal applications only
'[u]pon the expiration of [a] license.'

Committee for Open Media v. FCC, 543 F.2d at 866-67 (quoting 47

U.S.C. §307(c».

In 1980, when Faith Center's license came due for

renewal, the Commission designated its license for a non-

comparative renewal hearing, thus obviating the need for Faith

Center to file a supplemental renewal application until the hear-

ing was resolved. At the same time, the Commission authorized

Faith Center to seek a qualified minority purchaser to whom its

license could be assigned under the terms of the Commission's

distress sale policy. In re Application of Faith Center, Inc.,

83 F.C.C.2d 401 (1980); Statement of Policy on Minority Ownership

of Broadcast Facilities, 68 F.C.C.2d 979 (1978). Unless the Com-

mission terminated the renewal hearing and required Faith Center

to file a supplemental renewal application, no "window" for compet-

ing applications would open in the normal course of the proceed-

ing, as that course is defined by the Communications Act and this

Court's decision in Committee for Open Media. There was thus no
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"window" open for competing applicants when SBH filed its

application on December 2, 1983, and SBH had no statutory right

under Ashbacker Radio Corp. v. FCC, 326 u.s. 327 (1945) to trans-

form the noncomparative hearing then in progress into a compara-

tive hearing.

B. SBH's arguments that a "window" for
competing applicants opened in December
1983 are groundless.

Through an ingenious -- but spurious argument, SBH

attempts to bootstrap its way into the status of a comparative

applicant with full statutory Ashbacker rights. This argument is

not identified as such in SBH's brief: rather, SBH's pivotal

assertion is imbedded in SBH's description of what it calls liThe

Administrative Background." SBH Br. 4.

On September 30, 1983, the Commission authorized the

second of Faith Center's three attempts at a distress sale, to

Interstate Media Corporation ("IMC"). In re Application of Faith

Center, Inc., 54 Rad. Reg. (P&F) 2d 1286 (1983). In approving

that distress sale, the Commission pronounced the proceeding

II terminated" (id. at 1290) but subject to two conditions sub-

sequent, both of which were essential:

[W]e shall grant Faith's current Petition for
Special Relief, subject to the conditions that IMC
is found fully qualified to be a Commission
licensee as a result of the Mass Media Bureau's
review of the assignment application, and that the
contemplated assignment is in fact consummated
within 90 days of the Bureau's grant of the
assignment application becoming final. Should
either of these conditions not be met, this
proceeding will return to its status prior to the
filing of Faith's Petition for Special Relief •

..
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Id. at 1290 (emphasis added). Seizing on the word "terminated,"

and ignoring the fact that the conditions subsequent were not

fulfilled -- IMC did not complete the assignment -- SBH asserts:

The "window" for competing applications for
Connecticut broadcast licensees opened on
December 1, 1983. As of that date the Faith
Center/IMC application was still pending, and the
Station WHCT-TV "hearing" had been terminated.
SBH filed its competing application on December 2,
1983, with the understanding that it would be
entitled to comparative consideration against
Faith Center or IMC, as well as any other
applicant which might file during the three-month
"open window" period.

SBH Br. 5-6.

But contrary to SBH's claim, the hearing had not been

"terminated" and no window opened to receive its application. In

its Clarification of Distress Sale Policy in October 1978

("Clarification"), 44 Rad. Reg. (P&F) 2d 479 (1978), the Com-

mission expressly anticipated that assignments pursuant to this

policy would not always be achieved: "In the event a licensee's

exploration of (or application for) distress sale relief is

unsuccessful, •.. , the suspended qualification hearing will be

resumed." Id. at 480, n.2 (emphasis added). At no point in a

distress sale proceeding, however, is the hearing status of an

applicant's renewal application terminated in order to open the

door to competing applicants. If the Commission's conditional

grant of authority to assign a license pursuant "to the distress

sale policy could have the effect of opening the door to compet­

ing applicants pending the outcome of the conditions to the

grant, the possibility recognized by the Commission of resuming

the basic qualifications hearing if the proposed sale is un­

successful would be foreclosed.
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Once a renewal application is designated for a non-com­

parative hearing on basic qualifications issues and a distress

sale is authorized, the proceeding is simply suspended -- not

terminated -- until the distress sale proceeding is completed or

the hearing is resumed and a resolution of the issues designated

in that proceeding is reached. See Clarification at 480. There­

fore, when SBH filed its application, Faith Center's renewal

application for that broadcast facility was still in hearing

status, with no window for competing applications, pending the

outcome of the conditions to the September 30, 1983 authorization

for assignment of the license through a distress sale.

Having staked its claim to a nonexistent "window" in

which it filed its application, SBH then maintains that the

pendency of the Faith Center renewal proceeding could not empower

the Commission to reject SBH' s application. SBH places

tremendous emphasis on the fact that the Commission never reached

the merits of Faith Center's renewal application. SBH Br. 18-21.

SBH argues in essence that the Commission could not exclude SBH

from the proceeding unless actual hearing activity were underway

directed at the merits of Faith Center's license renewal. SBH's

argument is erroneous for two reasons.

First, SBH's argument is circular. By the express

terms of the Commission's distress sale procedure, the distress

sale option is available only to licensees who are not yet

involved in renewal hearings. "[W]e will permit licensees whose

licenses have been designated for revocation hearing, or whose

renewal applications have been designated for hearing on basic

qualification issues, but before the hearing is initiated, to
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transfer or assign their licenses at a 'distress sale' price to

applicants with a significant minority ownersip interest. ... .
Statement of Policy on Minority Ownership of Broadcasting

Facilities, 68 F.C.C.2d 979, 983 (1978) (emphasis added: footnote

omitted). ~he Commission restricts the distress sale program to

licensees not yet involved in renewal hearings for strong reasons

of policy that have been summarized by this Court:

The imposition of this limitation on the excep­
tion's availability will prevent a licensee from
proceeding into the hearings, evaluating the evi­
dence against him, and deciding on that basis
whether to seek out a minority purchaser. In this
manner the Commission believes that its goal of
increased minority ownership can be promoted at a
minimum cost to deterrence.

Stereo Broadcasters, Inc. v. FCC, 652 F.2d 1026, 1028 (D.C. Cir.

1981). SBH's argument is thus perfectly circular: if a renewal

hearing on the merits had commenced, Faith Center would never

have been eligible for the distress sale program in the first

place.

Second, there was plenty of activity in the Faith

Center docket, all of it directed at Faith Center's attempts to

effect an acceptable and feasible distress sale. SBH never

explains (nor can it) why a renewal hearing on the merits should

permit the Commission to exclude competing applicants while an

active distress sale proceeding (in SBH's view) counts for

nothing}.! In fact, the Commission and its staff closely

~I SBH asserts that "[t] his is not • . . a situation where the
incumbent licensee has been struggling for years to demon­
strate its qualifications to the Commission . . ... SBH Br.
19. But this manifestly is a situation in which the
licensee "has been struggling for years" to complete a
distress sale. SBH does not explain why one such proceeding
can be protected from latecomers but the other cannot.
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supervised Faith Center's attempts to achieve a distress sale

throughout the proceeding. [record references] It is simply

untenable for SBH to maintain that competing applicants cannot

intrude on an active renewal hearing, but that applicants can

intrude on an active distress sale proceeding at will.

Finally, SBH unfairly attempts to tar the Commission

with the charge of being hostile to competing license applicants.

In fact, SBH itself was a latecomer to a proceeding in which -­

despite ample opportunity -- no competing applicants had shown

the slightest interest. Faith Center's last previous license

application had been filed in 1977: no competing applicant filed

against its renewal application. In 1980, when Faith Center's

license again came due for renewal, the Commission solicited com­

ments from the public as to the appropriate disposition of Faith

Center's WHCT-TV license. [citation] Although comments were

submitted, no one including SBH and its owner, Mr. Alan

Shurberg -- expressed an interest in filing a competing applica­

tion for the frequency. The Commission then commenced its non­

comparative renewal proceeding and authorized Faith Center to

seek a distress purchaser. Two such purchasers came forward, in

1981 and 1982, but no one -- again including SBH or Mr. Shurberg

-- sought to interject a competing application. Only in December

1983, after any reasonable person would have concluded that there

was no interest in a comparative proceeding, did SBH appear with

its competing application. SBH and any other potential competing

applicants had ample opportunity long before to make their wishes

known to the Commission: they did not do so.
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C. The FCC acted within its administrative
discretion in continuing Faith Center's
non-comparative renewal proceeding
pending consummation of its distress
sale to Astroline.

The FCC has wide discretion in designing its own

procedures. City of Angels Broadcasting, Inc. v. FCC, 745 F.2d

656, 664 (D.C. Cir. 1984) .3/ "Section 4(j) of the Communications

Act of 1934, 47 U.S.C. S 154(j), proclaims that the FCC 'may con-

duct its proceedings in such manner as will best conduce to the

proper dispatch of business and to the ends of justice.'" Id.

In City of Angels, this Court upheld the FCC's denial

of an applicant's request to intervene in an ongoing comparative

proceeding. Much like SBH in this case, the applicant requested

to have its mutually exclusive application accepted and given

comparative consideration along with other comparative applicants

even though it was filed long after the "window" for filing com-

peting applications had closed. Yet, in contending that its 1983

application should have been accepted for filing, SBH goes even

farther than the applicant in City of Angels -- not only does SBH

request to have its untimely application accepted, it contends

that an ongoing ~-comparative proceeding should thereby be

transformed into a comparative proceeding so that SBH could be

given comparative consideration.

See ~, MCl Telecommunications Corp. v. FCC, 712 F.2d 517,
533 (D.C. Cir. 1983); Western Union Telegraph Co. v. FCC,
665 F.2d 1112, 1121, & n.13 (D.C. Cir. 1981); Nader v. FCC,
520 F.2d 182, 195-97 (D.C. Cir. 1975).
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SBH's argument would require this Court to overturn the

FCC's interpretation of its own September 30, 1983 order, and to

find that it committed reversible error in not opening a "window"

for filing against Faith Center. In its Memorandum Opinion and

Order ("MO&O") under review in this case, the Commission clearly

interpreted its prior order of September 30, 1983, explaining

that Faith Center's renewal had not been granted, but that it was

only granted conditionally, pending consummation of a distress

sale. MO&O at 3. The Commission stated: "There was no

requirement that Faith file a renewal application for the period

of 1984 through 1989, since Faith's 1977 renewal application was

and remains in hearing status and competing applications cannot

be filed until the proceeding has been terminated." Id.

This court's review of the Commission's construction of

its own prior order is limited. The court may not overturn an

agency's interpretation unless there are compelling indications

that it is \vrong. City of Angels, 745 F.2d at 661. Whether

there may be other reasonable interpretations of an order in

addition to that expressed by the Commission is irrelevant. This

court should only examine whether the Commission's interpretation

was reasonable under the circumstances. If it was, then the

Commission's interpretation should be upheld. See also

Tele-Media Corp. v. FCC, 697 F.2d 402, 420 (D.C. Cir. 1983).

If the Commission's own interpretation of its order is

upheld, as it should be, then Faith Center's renewal proceeding

was a non-comparative proceeding from its inception. Whether to
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transform it into a comparative proceeding was a decision left to

the discretion of the Commission which, for the reasons fully

explained infra, denied SBH's request.

II. THE COMMISSION'S ORDER IS CONSISTENT WITH THIS
COURT'S DECISION IN NEW SOUTH MEDIA.

SBH contends that this Court's decision in New South

Media Corp. v. FCC, 685 F.2d 708 (D.C. Cir. 1982) deprived the

Commission of the discretion to do anything except halt the Faith

Center distress sale proceeding and commence a comparative pro­

ceeding whose only participants would be SBH and Faith Center.if

if "The Commission cannot seriously argue that . . • New South
Media did not compel it to accept and consider SBH's
application in a consolidated comparative hearing with that
of Faith Center." SBH Br. 22. "[T]he Commission would
again ignore SBH's right to sole comparative status as
against Faith Center "SBH Br. 46 (all emphasis
added) •

7LHS6PP(l)
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To the contrary, the Commission chose a course of action that

was entirely consistent with the New South Media decision, and

SBH's reliance on that case is misplaced.

In New South Media, the Commission reopened prior

license renewals for thirteen RKO broadcast stations, and

proposed to adjudicate RKO's qualifications to retain its

licenses in a single noncomparative renewal proceeding. All

competing applicants for the thirteen licenses would be kept at

bay until the noncomparative proceeding ran its course, whenever

that might be. "The Conunission has placed a freeze on their

[competing] applications, and it is unclear when the freeze would

thaw. " 685 F.2d at 717. This Court reversed the Commission

because it had "not adequately accounted for an action destined

to prolong by months and in some cases even years licensee RKO's

immunity from competitive challenge and comparative evaluation. II

Id. at 715.

The differences between the case under review and New

South Media are far more significant than any similarities.

First, at the most elementary level, this case does not involve

an indeterminate freeze on competing applications. Faith Center

had been unable to consummate two previous distress sale

proposals, and the Commission ruled that if the assignment to

Astroline also failed, Faith Center would be promptly required to

file a supplemental renewal application, thus opening the way for

(footnote continued)
again ignore SBH's right
against Faith Center.
added) .

to. sole
II SBH

comparative status as
Br. 46 (all emphasis
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any competitor who wished to file an application. MO&O at 6.

The Commission's order thus had two possible outcomes, both of

which would have activated the normal comparative hearing process

-- immediately (if the Astroline assignment fell through) or on

the ordinary three-year cycle (if Astroline consummated the

purchase). In no event would the Faith Center license have been

relegated to the indefinite limbo that this Court found

unacceptable in New South Media.

Second, a distress sale proceeding is a bona fide

renewal proceeding. A successful distress sale proceeding

results in the renewal of the license in question, not for the

incumbent's own use but solely for the purpose of assigning the

renewed license to a qualified minority purchaser. In New South

Media, by contrast, the renewal "hearings" at issue were hearings

in name only, with nothing to be resolved or even begun until the

collateral proceeding on RKO's qualifications was finished (".

no renewal hearing ongoing at the Commission, no

evidence-taking underway, no proceeding in midstream or even

launched." 685 F.2d at 716). But a distress sale renews a

license, and serves the public interest, just as surely as a

comparative hearing does -- by divesting the renewed license from

an incumbent whose qualifications are in serious doubt, and by

assigning that renewed license in a manner that increases

divesity of programming and ownership.

Third, the order under review did not insulate a

dubious incumbent from license competition. In New South Media,

RKO reaped an undeserved benefit because the indefinite freeze on

competing applications allowed it to retain its licenses, free
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from challenge, for extended terms. Here, the Commission's order

removed the questionable licensee as quickly and directly as pos­

sible. The order under review did not permit Faith Center to sit

on its license: the order required Faith Center to give it up.

Fourth and finally, the New South Media decision gives

powerful (even decisive) weight to the public interest in

"license competition that normally propels a licensee to better

broadcasting." 685 F.2d at 716, guoting Committee for Open Media

v. FCC, 543 F.2d 861, 873 (D.C. Cir. 1976). But no one could

reasonably expect that Faith Center would be "propelled" to

better performance. Unlike the RKO licenses in New South Media,

who were vigorously defending their licenses and wanted to keep

them, Faith Center wanted to exit, not to offer better perform­

ance. By electing a distress sale, it acknowledged that it had

no realistic hope and no intention of retaining its license.

Indeed, SBH itself refers to "the general agreement that Faith

Center should not remain a licensee." SBH Br. 19. The need for

a competitive spur to the incumbent that weighed heavily in the

Court~s decision in New South Media is therefore absent in the

case under review.

In summary, in contrast to New South Media, in the

order under review the Commission did not put an indefinite

"freeze" on competing applications, it did not allow the license

renewal proceeding to stagnate, it did not perpetuate Faith

Center's tenure, and it did no violence to the principle of

applying a competitive spur to incumbents' performance. In

simplest terms, the Commission suffered reversal in New South

Media because its orders indefinitely avoided disposing of the
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question of license renewal. Here, the Commission's order

disposed of the license renewal in the quickest and most decisive

manner available.

III. THE COMMISSION MADE A RATIONAL DETERMINATION TO
ADVANCE THE PUBLIC INTEREST IN BROADr.ASTING
DIVERSITY THAT SHOULD NOT BE DISTURBED BY A
REVIEWING COURT.

As we have demonstrated in Sections I and II, SBH

possessed no statutory right to transform this distress sale

proceeding into a comparative proceeding. The Commission, after

weighing the numerous competing policy considerations, allowed

Faith Center one last opportunity to complete a distress sale of

its television station before opening the license renewal

proceeding to competing applicants. This process of rational

balancing, by which the Commission manages its own docket and

pursues its statutory mandate, is precisely the kind of expert

agency determination that reviewing courts are properly reluctant

to overturn.

SBH contends that the Commission's order should be

overturned because (a) the Commission could not lawfully balance

any other interests against SBH' s claimed Ashbacker right to a

comparative hearing, and (b) the Commission's distress sale

policy constitutes unlawful reverse discrimination and therefore

should not have weighed in the balance.

tions are erroneous.

Both of these conten-
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A. The Commission struck a reasonable balance
between the interests served by a comparative
hearing and the interests in broadcasting
diversity served by the distress sale
procedure.

In contending that the Commission should have hal ted

the Faith Center distress sale proceeding and commenced a com-

parative hearing in its stead, SBH isolates comparative hearings

from the public interest goals that such hearings are intended to

serve. A comparative hearing is only one means of achieving the

public interest goals at the root of the Communications Act.

II [T] he I public interest standard necessarily in­
vites reference to First Amendment principles, II
Columbia Broadcasting System, Inc. v. Democratic
National Committee, 412 U.S. 94, 122, 93 S. Ct.
2080, 2096, 36 L.Ed.2d 772 (1973), and, in par­
ticular, to the First Amendment goal of achieving
lithe widest possible dissemination of information
from diverse and antagonistic sources,1I Associated
Press v. United States, [326 U.S. 1, 20 (1945»).

FCC v. National Citizens Committee for Broadcasting, 436 U.S.

775, 795 (1978).

The Commission crystallized those goals in its Policy

Statement on Comparative Broadcast Hearings, 1 F.C.C.2d 393

(1965), which accorded major significance to promoting diversity

of broadcast expression through diversity of broadcast ownership.

IIDiversification of control of the media of mass communication is

elevated in the 1965 Policy Statement to a factor of primary sig-

nificance . II Citizens Communication Center v. FCC, 447 F.2d

1201, 1207 (D.C. Cir. 1971).

In 1973, this Court instructed the Commission that the

public interest in diversification should be implemented by

increasing minority involvement in broadcast media ownership.
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It is consistent with the primary objective of
maximum diversification of ownership of mass com­
munications media for the Commission in a compara­
tive license proceeding to afford favorable con­
sideration to an applicant who, not as a mere
token, but in good faith as broadening community
representation, gives a local minority group media
entrepreneurship.

TV 9, Inc. v. FCC, 495 F.2d 929, 937 (D.C. Cir. 1973) (footnote

omitted) •

The dearth of minority broadcast owners has been a

longstanding obstacle to the public interest goal of diversifica-

tion. "The extreme underrepresentation of minorities in the

ownership of mass media broadcast facili.ties has been extensively

documented and no party here questions it." West Michigan Broad­

casting Co. v. FCC, 735 F.2d 601, 603 n.5 (D.C. Cir. 1984), cert.

denied, u.s. (1985). With this Court's endorsement and

encouragement, the Commission has interpreted the public policy

favoring diversification to encompass advancing minority

ownership. "[Olver the past decade the courts, the Commission,

and the Congress have all concluded that promotion of minority

owned broadcast media facilities, where the minority owner will

be fully involved in broadcast management, as an important public

policy obj ective within the FCC' s 'public interest' mandate."

Id. at 607 • .!.!/

The Commission adopted the distress sale procedure in

1978 as an alternative to the lengthy and costly comparative

ll/ Accord Garrett v. FCC, 513 F.2d 1056 (D.C. Cir. 1975): TV 9,
Inc. v. FCC, 495 F.2d 929 (D.C. Cir. 1973); Citizens Commu­
nications Center v. FCC, 447 F.2d at 1213 n.36.
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hearing process, to be applied in limited instances where a

distress sale will directly promote the public interest by

diversifying media ownership. Statement of Policy on Minority

Ownership of Broadcasting Facilities, 68 F.C.C.2d 979, 981

(1978). Licensees who are apprehensive that their licenses might

not be renewed after a full evidentiary hearing are encouraged to

assign their licenses to companies with significant minority

involvement. The distress sale procedure has a proven and

unchallenged record of success. In the first four years of the

policy, 27 licenses were assigned to minority owners, thus

"contribut[ing] significantly to increased minority ownership in

broadcasting." Commission Policy Regarding the Advancement of

Minority Ownership in Broadcasting, 92 F.C.C.2d 849, 852 (1982).

Despite the established, salutary public policies

served by the distress sale proceeding, SBH contends that tte

Commission was obligated to bring that proceeding to an immediate

hal t in order to accommodate SBH' s demand for a comparative

hearing with Faith Center. ~/ SBH argues that the mere filing

SBH argues that the mere filing of its application auto­
matically prevented the Commission from continuing with the
distress sale proceeding already in progress. SBH relies on
a footnote to the Commission's Clarification of Distress
Sale Policy, 44 Rad. Reg. (P&F)2d 479, 480n.3 (1980): "Dis­
tress sales are an option only where no competing applicant
is involved in the hearing. In comparative hearings the
Ashbacker rights of the challenger to a full administrative
comparison with the incumbent properly preclude departure of
the existing licensees from the administrative process."

SBH misinterprets the Commission's clarification, which was
issued to cope with .the particular and limited problem of
licensees who were already involved in renewal hearings when

(footnote continued)
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of its application mandates a comparative hearing and outweighs,

as a matter of law, not only considerations of diversification of

programming and ownership, but also the other interests cited by

the Conunission in its MO&O, including "the rapid conclusion of

this renewal proceeding," the "swift[] end [of] Faith Center's

tenure as a licensee of this station," providing "residents of

the station's service area with a new licensee whose

qualifications are not in doubt," and the avoidance of "a lengthy

and expensive comparative renewal proceeding." MO&O at 5.

SBH maintains that it was "unlawful" for the Commission

to balance SBH' s claimed Ashbacker right to comparative consi-

deration against any and all other policy objectives. SBH Br.

23-24. To the contrary, this Court has affirmed the Commission's

power to balance its own well-foundec policies against the

asserted Ashbacker rights of applicants for comparative hearings.

In WLVA, Inc. (WLVA-TV), Lynchburg, Va. v. FCC, 459 F. 2d 1286

(D.C. Cir. 1972), this Court affirmed the Commission's refusal to

(footnote continued)
the distress sale procedure was initiated. The Commission
afforded such licensees an opportunity to invoke the dis­
tress sale procedure, but only if no competing applicant was
already involved in the hearing, i.e., only if no compara­
tive hearing was already underway:--C·larification, 44 Rad.
Reg. (P&F)2d at 479-480. Faith Center was in a noncompara­
tive renewal proceeding when SBH attempted to file its
competing application; by. its terms, the Clarification
applies only to comparative renewal hearings. Moreover, the
Commission had authorized Faith Center to invoke the
distress sale procedure in 1981, long before SBH appeared on
the scene. The Commission thus did not authorize a distress
sale proceeding in the face of SBH's competing application.
Rather, SBH has tried to use an ostensible competing
application as a vehicle to interrupt a distress sale
proceeding already authorized and in progress -- a situation
to which the Clarification is wholly inapplicable.
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conduct a comparative hearing on the basis of "the overriding

impact of the Commission's long-standing UHF protection policy,"

under which VHF stations were denied permission to enlarge their

coverage area if that enlargement would be detrimental to UHF

development. Id. at 1303. "[A]lthough the Commission's reliance

on its UHF protection policy in this context may to some extent

be viewed as a limitation on Ashbacker, such a limitation is

clearly reasonable." Id. at 1304. 11/

Noting that Ashbacker itself recognized the Commis-

sion's discretion to limit the filing rights of competing appli-

cants (326 U.S. at 333 n.9), the Commission has very recently

stated:

The Commission traditionally has balanced an
applicant's right to a comparative hearing with
the public's interest in having frequencies
occupied and operating. . The Commission has
exercised this discretion over the years and
limited the filing rights of competing applicants
in order to provide certainty, to avoid dis­
ruptions in the processing procedures for high
demand services or to further other compelling
public interest objectives.

In the Matter of Secs. 73.3572 and 73.3573 Relating to Processing

0: RM and TV Broadcast Applications, MM Dkt. No. 84-750 (May 6,

1985) at 6-7.

ll/ SBH appears to take the position that the Commission may
refuse to entertain a comparative hearing application only
if the application would interfere with the administration
of a proceeding already in progress. SBH Br. 12. This is
much too narrow: as WLVA, Inc. makes clear, the Commission
has the authority to weigh other policies in addition to
mere administrative convenience.
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SBH urges principally that comparative hearings provide

a competitive "spur" by furnishing "additional incentive to

existing licensees to offer optimal service to the public." SBH

Br. 10. But a comparative hearing would not serve as a "spur" to

Faith Center. Only a licensee who wishes to remain a licensee

can be "spurred" to better performance. See pp. supra.

Faith Center wanted to relinquish its license: indeed, it had

been trying to sell its license for over two years. License

competi tion can only be beneficial if the incumbent wishes to

compete. When the licensee wishes to exit -- as Faitb Center

assuredly did -- there is no one to be "spurred," and a compara­

tive hearing for that purpose is an empty formality. !if

SBH also invokes the principle that a licensee ought

not to be insulated from license competition for a protracted

period. SBH Br. 15-16. To the contrary, Faith Center is being

insulated from nothing: the Commission approved Faith Center's

distress sale to Astroline in order to remove Faith Center's

license as quickly as possible. Far from protecting Faith

Center's license, the Commission adopted the alternative that

would reassign it immediately .

.!if As the Supreme Court has observed, it is not at all clear
that the public interest would be well served by a reluctant
licensee. FCC v. National Citizens Committee for
Broadcasting, 436 U.S. 775, 812-813 (1978). The Court
quoted with evident approval the Commission's brief, which
stated: "[I]f the Commission were to force broadcasters to
stay in business against their will, the service provided
under such circumstances, albeit continuous, might well not
be worth preserving." rd. at 813.
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self-serving enthusiasm for the

principles of comparative hearings is lukewarm at best. SBH

demands a "right to sole comparative status as against Faith

Center" and objects strenuously to the Commission's, "re-open[ing]

of the window to let in any number of other competing appli-

cants," all of whom SBH dismisses as "opportunistic latecomers."

SBH Br. 46. SBH's idea of a comparative hearing is evidently a

private affair in which SBH would square off against Faith Center

and no one else, despite Faith Center's manifest lack of willing-

ness or ability to participate in such a proceeding. SBH

champions comparative hearings, while at the same time insisting

on the right to pick and choose among the parties with whom it

would compete.

Finally, in Section 310(d) of the Federal

Communications Act, Congress directed that comparative

considerations have no role in assignments. In acting on an

assignment application, "the Commission may not consider whether

the public interest, convenience, and necessity might be served

by the transfer, assignment, or disposal of the permit or license

to a person other than the proposed transferee or licensee." 47

u.S.C. § 310(d). An assignment, whether in the context of a

distress sale or otherwise, !if is intended by Congress and the

12./ Generally, the Commission will disapprove an assignment,
even to an otherwise qualified assignee, if the qualifica­
tions of the present holder of the license are in doubt.
See, ~, LaRose v. FCC, 494 F.2d 1145, 1147-1148 (D.C.
Cir. 1974). This general policy is flexible, and is relaxed
to accommodate overriding public policy considerations.

(footnote continued)
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Commission to be a consensual transaction, in which the

Commission satisfies itself that the assignee is qualified to

receive the license but does not otherwise concern itself with

whether the assignment is to the party the Commission might have

chosen. SBH sought to inject a comparative proceeding into an

assignment, where Congress has declared that comparative con-

siderations do not apply.

* * * * *
In short, the Commission balanced the benefits of the

distress sale proceeding against SBH' s argument to halt that

proceeding and commence an exclusive comparative license renewal

proceeding. The Commission struck a manifestly rational balance

and decided to allow Faith Center the opportunity to complete a

distress sale to Astroline (a qualified minority purchaser), but

to make that the last chance for a distress sale before opening

Faith Center's license to a full comparative proceeding. "The

Commission's implementation of the pUblic-interest standard, when

based on a rational weighing of competing policies, is not to be

set aside by the Court of Appeals, for 'the weighing of policies

under the "public interest" standard is a task that Congress has

delegated to the Commission in the first instance.'" FCC v. WNCN

Listeners Guild, 450 u.s. 582, 596 (1981), quoting FCC v.

(footnote continued) ~
Distress sales represent only one exception to this rule
where strong competing public interests are present:.J In

er cases, e l.SSl.on wal.vea its general policy for
the protection of innocent creditors of a bankrupt licensee
LaRose v. FCC, supra.
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Termination of protracted proceedings and restoration of

service are other interests that have justified assign­

ments even without a determination of the assignor's

qualifications. ~, e.g" George E. Cameron Jr.

Communications (KROQ), 56 Rad. Reg. (P&F) 825, 828 (1984)

(approval of assignment "will terminate these protracted

and burdensome proceedings and permit the stations to

continue normal operations unencumbered by the prospect

of further costly and time consuming litigation.")

BH 1233



- 27 -

National Citizens Committee for Broadcasting, 436 U.S. at

~/810.

B. SBH's attack on the constitutionality of
the distress sale procedure is groundless.

SBH devotes all of three pages of its brief to a back-

handed and undeveloped claim that the distress sale program

unconstitutionally discriminates against non-minorities. A

constitutional question of this magnitude should not be, and need

not be, confronted on the limited record available in this case.

While the record is practically devoid of legal and factual

support for SBH' s claim of reverse discrimination, the gross

underrepresentation of minorities in media ownership is a mat-

ter of undisputed judicial, administrative and legislative

recognition. Even if it were appropriate to address SBH's

assertions in this litigation, no substantial constitutional

issue exists. The distress sale program is an appropriate means

repeatedly sanctioned by Congress, by which the Commission has

attempted to correct the underrepresentation of minorities in the

broadcast media.

16/ See also NAACP v. FCC, 682 F.2d 993, 1001 (D.C. Cir. 1982)
(Commission must be given "leeway to balance the competing
policy considerations and, with due regard to the record and
its own expertise, choose an appropriate course of action.")
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Courts should not address constitutional questions

unless it is unavoidable. "There is no occasion to consider •..

constitutional questions unless their answers are indispensable

to the disposition of the cause before us." Stefanelli v.

Minard, 342 U.S. 117, 120 (1951) (Frankfurter, J.). As we have

already demonstrated, SBH's claim that it was "statutorily

entitled" (SBH Br. 31) to comparative consideration with Faith

Center is based on SBH's erroneous interpretation of Section 309

of the Communications Act. SBH' s erroneous statutory argument

makes it unnecessary to reach its constitutional claim.

Moreover, SBH' s constitutional arguments are based on

factual and legal errors. SBH asserts that the distress sale

program is unconstitutional because it "unquestionably excluded

SBH from any effective consideration." SBH Br. 29 (emphasis in

original). The distress sale program is of course designed to

increase the number of minority-owned stations. But this is not

a case in which the Commission has reserved certain channels or

broadcast frequencies solely for minority owners, and refused to

entertain petitions of nonminorities for access to them.

Interested parties, including rivals for the license in question,

can oppose a licensee's election of the distress sale procedure,

and they can oppose as well specific distress sale transactions

when they are presented to the Commission for approval or

disapproval. "A distress sale, contrary to the views of Faith.

. is a form of extraordinary relief and depends on the facts

and circumstances of the individual petition. Although distress
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sales are generally granted, they are not a matter of right."

Faith Center, Inc., 82 F.C.C.2d 1, 35 (1980). III

In fact, the distress sale program is far less exclu-

sionary of nonminorities than the "set-aside" program upheld by

the Supreme Court in Fullilove v. Klutznick, 448 U.S. 448 (1980),

which reserved for minority firms (subject to limited administra-

tive waiver) 10% of federal funds for local public works

projects. "It is not a constitutional defect in this program

that it may disappoint the expectations of nonminority firms.

When effectuating a limited and properly tailored remedy to cure

the effects of prior discrimination, such a I sharing of the

burden I by innocent parties is not impermissible."

(Burget, J.).

Id. at 484

SBH relies principally on Firefighters Local Union No.

1784 v. Stotts, 104 S. Ct. 2576 (1984), from which SBH infers

that its claimed "statutorily entitled" rights may not be im-

paired unless the minority beneficiary of the program "has been

the specific victim of discrimination which has bar~ed him or her

from broadcast ownership." SBH Br. 31. But Stotts is wholly

inapplicable, as SBH itself evidently acknowledges when it char-

acterizes its own argument as based merely on a "suggestion

implicit" in that decision. SBH Br. 31.

121 Indeed, the Commission denied distress sale treatment for
competi tors two other television stations owned by Faith
Center, and competitors filed applications for both of those
licenses. Faith Center, Inc., 82 F.C.C.2d 1 (1980), recons.
den i ed, 86 F. C. C . 2d 891 (19 81) .
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Stotts was purely a statutory decision -- not a con-

stitutional one -- interpreting the courts' remedial power under

Title VII of the Civil Rights Act of 1964. Title VII limits a

court's abili ty to impair employee rights under a bona fide--
seniority system to instances of individual victims of

discrimination, and not to mere members of a disadvantaged class.

104 S. Ct. at 2588. ~I But neither Title VII nor seniority

systems are involved in this case. Stotts rests on Title VII's

particular statutory protection for seniority systems against

court-compelled remedial orders; it has absolutely nothing to do

with the constitutional standards for a voluntary procedure such

as the Commission's distress sale program. ~I

181 "Title VII precludes a district court from displacing a non­
minority employee with seniority under the contractually
established seniority system absent either a finding that
the seniority system was adopted with discriminatory intent
or a determination that such a remedy was necessary to make
whole a proven victim of discrimination." Stotts, 104 S. Ct.
at 2587 n.9.

~I In fact, the Stotts Court expressly noted that its decision
did not reach the question of what an employer might law­
fully adopt as a voluntary affirmative action program. Id.
at 2590.

Subsequent lower court decision have treated Stotts as
inapplicable to voluntary affirmative actions programs not
imposed by a court under the remedial powers of Title VII.
Wygant v. Jackson Board of Education, Jackson, Mich., 746
F.2d 1152, 1157-58 (6th Cir. 1984); Kromnick v. School
District of Philadelphia, 739 F.2d 894, 911 (3d Cir. 1984);
Britton v. South Bend Community School Corp., 593 F. Supp.
1223, 1230- 31 (N. D. I nd • 1984).

Moreover, even in a Title VII case which this case most
certainly is not -- the courts have interpreted Stotts as
not imposing a-requirement of actual discrimination.

(footnote continued)
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Moreover, the Commission is justifiably concerned with

the underrepresentation of minorities in broadcasting, regardless

of the cause of that underrepresentation. "As this Commission,

the courts, and the Congress have recognized, there is a critical

underrepresentation of minorities in broadcast ownership, and

full minority participation in the ownership and management of

broadcast facilities is essential to realize the fundamental

goals of programming diversity and diversification of ownership

which are at the heart of the Communications Act and the First

Amendment." Waters Broadcasting Corp., 91 F.C.C.2d 1260, 1264

(1982), aff'd sub ~. West Michigan Broadcasting Co. v. FCC, 735

F.2d 601 (D.C. Cir. 1984), cert. denied,

(footnote omitted).

u.s. (1985)

Although there is ample evidence that discrimination

has denied minorities ownership opportunities, ~/ the

(footnote continued)
Had the Court intended to radically change its
interpretation of Title VII law so as to require a
finding of actual discrimination in any affirma­
tive action case, I believe it would have said so.
In the absence of clearer authority, I decline to
read such an expansive 'meaning into an opinion
limited to a discussion of layoffs made in
violation of a bona fide seniority system.

Deveraux v. Geary, 596 F. Supp. 1481, 1486 (D. Mass. 1984)
(emphasis in original). Yet SBH erroneously contends that
Stotts extends a requirement of actual discrimination beyond
Title VII when the courts do not interpret Stotts as
establishing such a requirement even within Title VII .

.£Q./ "Generations of discrimination have created a form of racial
caste. In the view of the panelists a direct result of the
general societal discrimination has been the under­
representation of these minorities in the ownership of
broadcast stations as well as other communications

(footnote continued)
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Commission, which is charged to serve the public interest, has

the authority and the duty to address itself to the problem of

minority underrepresentation even if it were not the product of

discrimination. The Commission acts within its proper role not

only by seeking to do justice to the members of minority groups

who have been victimized by discrimination or the effects of past

discrimination, but also by seeking to benefit the public through

the presentation of as wide as possible a range of programming

and opinion.

This additional scope of the Commission's authority be-

comes apparent by comparison to Fullilove v. Klutznick, 448 U.S.

448 (1980), wherein the Court upheld a set-aside program -- more

restrictive of nonminorities than the distress sale procedure --

solely to redress the economic injustices of past industrywide

discrimination. Diversification of construction contractors on

public works projects does not, however, serve an independent

First Amendment interest. But diversification of the channels of

expression manifestly does advance the policies of the First

Amendment, in addition to redressing the effects of industrywide

discrimination.

(footnote continued)
facilities." Federal Communications Commission Minority
Ownership Taskforce, Minority Ownership in Broadcasting 7-8
(1978) (footnote omitted).

liThe Conferees find that the effects of past inequities
stemming from racial and ethnic discrimination have resulted
in a severe underrepresentation of minorities in the media
of mass communications. "H.R. Coni. Rep. No. 765,
97th Cong., 2d Sess., reprinted in 1982 U.S. Code Congo &
Ad. News 2287, cited in West Michlgan Broadcasting Co. v.
FCC, 735 F.2d at 613-614.
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The Commission's remedial powers are thus broader than

those of courts or agencies lacking the Commission's unique

responsibilities. But SBH advances arguments that would confine

the Commission more narrowly than other agencies -- for example,

the unfounded claim that a beneficiary of the distress sale

policy must have been the "specific victim of discrimination

which has barred him or her from broadcast ownership II SBH Br.

31. The distress sale procedure is a constitutional means toward

a constitutional end, and SBH' s arguments to the contrary are

groundless. As noted above, however, the Court need not reach

this issue: ample alternative grounds support affirmance of the

Commission's order.

IV. ASTROLINE QUALIFIES FOR APPLICATION OF
THE DISTRESS SALE PROCEDURE.

SBH argues that the record does not support Astroline's

status as a "minority-controlled entity." SBH Br. 34-37 21/ To

~/ SBH is simply wrong in its claim that "[i]n order to invoke
the 'distress sale' policy, a proposed assignee must be a
minority-controlled entity." SBH Br. 34 (emphasis added).
In 1982, the Commission clarified its distress sale pol~cy

for the express purpose of permitting limited partnerships
in which there was "significant minority involvement" -- but
not necessarily control -- to participate in the program.
Policy Statement and Notice of Proposed Rule Making, 92
F.C.C.2d 849, 853-855 (1982). Nevertheless, Astroline is
qualified for the program under any definition because
Astroline is a minority-controlled entity. Its general
manager, Mr. Ramirez, has legal and operational control of
the partnership and the station. Astro1ine therefore
clearly meets the Commission's criteria for significant
minority involvement.
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the contrary, Astro1ine is fully qualified as a minority

purchaser, and SBH's arguments to the contrary are groundless.

In its Policy Statement and Notice of Proposed Rule

Making, 92 F.C.C.2d 849 (1982), the Commission revised and

clarified the criteria for participating as a purchaser in the

distress sale program. The Commission declared that limited

partnerships would be eligible for the program if (a) the general

partner is a member of a minority group, and (b) the general

partner owns more than a 20 per cent interest in the broadcasting

entity. Id. at 855. The Commission explained:

Limited partnerships are designed to encourage
trade by uniting parties who possess capital to
invest with parties who are willing to expend
their energies and efforts actively running a
business. Since complete control and management
'rests with the general partner, the limited part-
ner's investment is akin to that of a corporate
shareholder who has limited liability and lacks a
voice in the operation of the enterprise.

Id. at 854 (footnotes omitted). It is undisputed that Astro1ine

satisfies the literal terms of the Commission's test. Astro1ine

is a limited partnership in which Mr. Richard Ramirez is a

general partner. Mr. Ramirez, who is Hispanic (a defined

minority group under the distress sale program), has a 21 per

cent ownership interest and a 70 per cent voting interest in the

entity. Mr. Ramirez will be General Manager of the station.

Petition for Special Relief of Faith Center, Inc. at 3-4 (JA__).

SBH claims that Astroline's minority status is not bona

fide because Mr. Ramirez did not contribute a pro rata share of

his personal funds to capitalization of the partnership. SBH

overlook.s the very purpose of the distress sale program: to

assist minority group members to overcome the financial handicaps
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that have limited their ownership of broadcast properties.

Recognizing that '" financing has remained the single greatest

obstacle' to minority entry into the telecommunications

industry," the Commission issued its 1982 Policy Statement to

increase minorities' "opportunities to attract investors in their

enterprises, and thus secure· financing. " Policy Statement and

Notice of Proposed Rule Making, 92 F.C.C.2d at 853.

Mr. Ramirez brings to the enterprise his considerable

experience in the broadcast industry, both in radio and

television, and his willingness to devote himself to the

day-to-day operation of the station. He is the only principal in

Astroline with the experience to operate a broadcast property.

His partners supply only the station's financing, for which they

will receive a return on their investment. The limited partners'

willingness to invest their money while conferring managerial and

voting control of the station upon Mr. Ramirez is exactly what

the distress sale program is designed to encourage.

Moreover, the Commission's primary definition of

control has always included complete managerial responsibility

for the operation of the enterprise. "We have generally found

'control' to be in those who have authority to determine the

basic policies of a station's operations, including programming,

personnel and financial matters. Southwest Texas Broadcasting

Council, 85 F.C.C.2d 713, 715 (1981)." Policy Statement and

Notice of Proposed Rule Making, 92 F.C.C.2d at 855 n.30. See

also William M. Bernard, 44 Rad. Reg. (P&F) 2d 525 (1978); Anax

Broadcasting, 49 Rad. Reg. (P&F) 2d 1598 (1981). Mr. Ramirez

possesses this complete operational authority over the management
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of Astroline, and thus satisfies the basic test of control. Com-

ments [of Astroline Communications Company Limited Partnership)

in response to Consolo Comments of Shurberg Broadcasting of

Hartford at 6-7 (JA ). ~/

SBH points to no evidence whatsoever to back up its

claim that Mr. Ramirez' involvement is a sham that he does

not actually perform as the station's general partner and general

manager. The size of Mr. Ramirez' personal investment cannot
-

determine that issue, but it is virtually the only evidence on

which SBH relies. In effect, SBH attempts to engraft a new

requirement onto the distress sale procedure -- that the minority

general partner invest a minimum share of his personal funds in

the venture -- that the Cowmission did not see fit to adopt.

In short, SBH criticizes the distress sale procedure

for operating in precisely the manner it should: it united

Mr. Ramirez, who has the skills, experience and ability to

operate a television station but not the finances to acquire it,

and the Astroline limited partners, who are willing to invest the

necessary capital but lack the industry experience or the

interest to devote to the day-to-day management of a television

station. Nothing in the distress sale program requires or even

~/ SBH argues that Mr. Ramirez lacks complete control over the
operations of Astroline because he regularly consults with
the limited partners. SBH Br. 37. Assuming that the
extra-record material cited by SBH is properly before the
Court, it is not inconsistent with Mr. Ramirez' complete
authority for the operation of the station. There is no
rule, either of the Commission or in partnership law
generally, that requires limited partners to wall themselves
off from the partnership in which their funds are invested.
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suggests that a minority general partner make a minimum personal

investment in the enterprise. All that is required is that the

minority partner be a general partner, and possess a 20 per cent

or greater ownership interest. Astroline therefore qualifies as

a purchaser under the express terms of the distress sale

procedure, and SBH's contentions to the contrary are baseless.

7LHSIA (3)
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AROf COMMUNICATIONS, INC.

Request for Call Sign Change

In re:

Before the
Federal Communications Commission

Washingt9n, D. C. 20554
)

l
)
)
)

MEMORANDUM OPINION AND ORDER

Adopted: May 16, 1985

By the Chief, Mass Media Bureau:

Introduction

Released: May 21, 1985

1. Arch Communications, Inc. (Arch), filed a request on June 1R, 1984, to
change the call sign of new station WET~(TV), channel 61, Hartford,
Connecticut, to WTIC-TV. r~ll signs wrIC and WTIC-FM'are already in use by
The Ten Eighty Corporation (Ten Eighty) for its Hartford radio stations, but
Arch and Ten Eighty are not commonly controlled. Therefore, Arch also sought
a waiver of section 73.3550{i) of the Rules, which provides that only commonly
controlled stations in different broadcast services can be assigned commOn
call signs. The staff granted the waiver and the requested call sign by
letter dated August 2, 1984. 11 -We now consider that action, the subsequer~

objections filed by Post-Newsweek Stations, Connecticut, Inc. (Post-Newswee~ .
licensee of station WFSB(TV), channel 3 (CBS), Hartford, and by Viacom
Broadcasting. Inc. (Viacom), licensee of station WVIT(TV), channel 30 (NBC).
New Britain. Connecticut and related pleadings. 11

~

Background

2. The Travellers Insurance Company (TIC) began operating an AM station in

11 The station began operation on September 17, 1984, and is using the WTIC­
Tv call sign.

21 The related pleadings are: (1) a supplement filed August 23, 1984, by Post­
~ewsweek; (2) a response to Post-Newsweek's pleadings filed by Arch on
September 4. 1984; (3) a reply filed September 13, 1984, by Post-Newsweek;
(4) a response to Viacom's pleading filed by Arch on September 25, 1984; (5) .
Viacom's reply of October 5, 1984; (6) comments supporting Post-flewsweek's and
Viacom's pleadings, filed October 10, 19R4. by Channel 20 Enterprises limited
Partnership, licensee of station WTXX-TV, channel 20, Waterbury, Connecticut;
and (7) Arch's opposition to those comments filed October 10. 1984.
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acceptance in a market." Arch also urged that confusion of the public as to
the ownership of the stations would be unlikely because of the familial
relationships and the limited degree of cross-ownership. Arch also noted tha
the Commission only recently relaxed its standards concerning the allocation
of call signs, Broadcast call si9n Ass~, 54 R.R.2d 1493 (1983),
reconsideration denied, 5~ R.R.2 540 1984 , and had waived its fonmer rules
1n different c1 rcumstances to aid struggl1 ng UHF stations, such as WTI C-TV.
Durham Life Broadcasting service, Inc., 43 R.R.2d 1161 (1978). Arch further
stated:

[A] waiver 1s justified because it will enable Arch's
fledgling UHF station to achieve viewer identification
and acceptance necessary to compete effectively in the
competitive Hartford market. Hartford already has established
television stations licensed to such prominent multiple owners
as Post-t1ewsweek Stations, Viacom Broadcasting, Inc. and
Capital Cities Communications, Inc. In addition, there are
independent stations licensed to Hartford and Waterbury,
Connecticut, which serve the entire market, and there is
substantial cable television viewing of New York and Boston
stations throughout the market. As a newcomer to the market,
Arch will be aided immeasurably if it can use the WTIC call
letters, which have been in use in the Hartford market for ove
60 years. .

5. As noted. no objections to the grant of the waiver and call sign had been
filed. The staff considered the showing made by Arch and issued its August 2
1984 letter, which assigned wrIC-TV for use by Arch on channel 61, Hartford.

Procedural Matters

6. The parties have contested the procedural posture of the case and the
standing of the petitioners. In that regard, section 73.3550 does not penmit
the filing of objections to the assignment of call signs, but does not purpor1
to prohibit the filing of 'objections to requests for waivers of that rule.
Section 73.3550 no longer calls for prior public notice of call sign requests
and any associated waivers. so that Post-Newsweek and Viacom had no
constructive notice (and apparently no actual notice) of Arch's request and
could not have objected to the waiver prior to its grant. Accordingly. they
have established "good reason." under section 1.106(b), for not participating
at an earlier stage of this proceeding. This is not, however, dispositive of
their standing to object to the requested waiver. In this regard. both Viacon
and Post-Newsweek assert that some area viewers still associate the WTIC-TV
call letters with WFCB(TV)'s channel 3 operation ~nd that confusion will
result in distorted audience ratings when Arch identifies its channel 61
operation as WTIC-TV. The petitioners rely on an affidavit executed by an
individual who reviewed recent ratings diaries to establish that some viewers
still use WTIC-TV to identify WFSB{TV). 3/ Such distortions may affect Post.
~ewsweek's advertising rates and program-decisions. In these circumstances.
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Viacom's principal competitors, Post-Newsweek IS WFSB(TV), and Viacom would be
in a comparatively better position. We therefore conclude that Viacom has not
established that it is -aggrievedNor Nadverse1y affected- by our action, and
its pleadings will be dismissed. 11

SummarY of Pleadings

8. Post-Newsweek notes that the limitation on assigning common call signs
only to commonly owned stations was promulgated in 1949. It states that the
rule has been retained Nin full, undiminished vigor,- despite the Comnrission's
elimination of other major restrictions on call letter use, citing Broadcast
Call Sign Assignments. above. The rule, according to Post-Newsweek, has a
dual purpose:(l) to prevent confusion of the public as to the management and
operation of the station; and (2) the prevention of one broadcaster from
unfairly trading on the good will of another broadcaster in a market,
affecting, among other things, its ratings. Post-Newsweek contends at length
that both goals will be undermined by Arch's continued use of WTIC-TV. Post­
Newsweek summarizes its position as to public confusion as follows:

Arch simply cannot have it both ways. Either the stations are
going to be commonly owned and operated, in which case Arch
will need a waiver of [section 73.3550];' or they will not be,
in which case the family relationships, cross-ownership, prior
identification of Arnold Chase with the FM station, and the
like, Virtually guarantee that a substantial portion of the
public will be misled, making this a particularly appropriate
case for enforcement of Section 73.3550(1).

Nor does Post-Newsweek believe that Ten-Eighty's consent to the use of WTIe-TV
disposes of what it characterizes as the second purpose of the rule: trading
on the reputation of another broadcaster. It contends that Arch will be using
WTIe-TV to benefit from Ten-Eight's radio market recognition and the
television market recognition developed by TIC.

9. Arch believes that our grant of its waiver request is fully supported. It
restates the matters set out in its waiver request, as summarized above in
paragraph four. Arch also states that it is to its own benefit to assure that
viewers do not confuse it with any other station. The primary purpose of the

1J We understand Viacom's concern that ratings be conducted fairly. The
concept of standing, however. as embodied in section 405 of the Act and
section 1.106 of the Rules. is designed to limit formal participation in
Commission proceedings to those with an actual stake in the outcome. We know
of no case, and Viacom cites none, where standing was conferred on the basis
of an interest in accurate ratings generally, or of fair competition between
two other licensees in a market. We do not here conclude that standing will
never be found in cases concerning ratings disputes. We hold only that Viacom
has failed to establish Nwith particularity the manner in which [its]
interests are adversely affected by the action taken. 11 Section 1.106(b)(1).
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its standing, we are not persuaded that the likelihood of injury to Post­
Newsweek as a result of alleged confusion between WFSB(TV) and Arch's channel
61 operation is so sufficient as to warrant denying the requested waiver~ As
Arch correctly notes, we once prohibited the reassignment of relinquished call
signs for 180 days to avoid confusion. This restriction was eliminated by
ru1emaking. Broadcast Call Sign Assignments, above. The Commission there
found that the possibility of public confusion and any concomitant effects on
ratings were unconvincing and did not justify retention of the rule. 54
R.R.2d at 1496-97. Given that conclusion in a rulemaking proceeding, we
cannot find a cognizable public confusion after a ten-year hiatus in the use
of a call sign. 10/ In any event, Post-Newsweek has not contested Arch's
statements (which-alre accurate to the best of our knowledge) that most viewers
identify television stations by channel number, and that Nielsen uses a
combination of program name, time of day, call sign and channel number to
establish viewership. These factors should clearly minimize the potential for
ani confusion on the public's part having any significant effect on Post­
Newsweek's ratings. Further, it should be noted that as with other aspects of
call sign disputes, Post-Newsweek is free to pursue any available remedies in
local courts.

13. Our third point of inquiry is the extent to which the grant of the waiver
is contrary to the policies underlying the promulgation of the rule. As noted
above, Post-Newsweek asserts that the ru·1e has a dual .purpose: (1) to assure
that one broadcaster does not use call signs so as to trade on another
broadcaster's good will; and (2) to assure that the public does not assume
that the common call letters are indicative of common ownership or control.
Post-Newsweek cites no case establishing this alleged dual goal. To the
contrary, recent decisions make it clear that the Commission no longer
believes that significant confusion of the public arises out of the assignment
of call signs. The abolition of the 180-day period in which relinquished call
signs must be held is evidence of that position. As noted by Arch, the
Commission expressly stated the purpose of call letters is: Uto permit
identification of a station and not the principals of the 1icensee.- Notice of
Proposed Rule Making In Docket No. 83-373, 48 Fed. Reg. 20252, 20254 (1983).
We therefore reject post-Newsweek's contention that consideration of public
confusion is called for or desirable in this case.

14. The rule is designed to serve the second policy stated by Post-Newsweek:
prohibiting one broadcaster from trading on the good will of another. In this
case, however, the affected broadcaster has granted its consent to the use of
its call sign. We are thus in the position of insisting on conformance with a
rule designed to protect a broadcaster that has declined that protection.
Imposing a regulatory burden·where it serves no purpose is contrary to the
public interest, and the burden of pleading a case f~r waiver of the rule is
not high in these circumstances. Indeed, we cannot conclude how denial of the
waiver can be justified in this case. We believe, therefore, that a grant of
Arch's waiver request will serve the public interest.

10/ To hold otherwise would be to revert to the long-abandoned policy of
reservi n9 ca 11 signs i ndefi nite1y. See Ass i gnment of Call Si gns, above.
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" BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

RECEIVED

MAY23ms

In Re Application of

Astroline Communications Company
Limited Partnership

Hartford, Connecticut

For Modification of Licensed
Facilities of WHCT-TV

To: James C. McKinney
Chief, Mass Media Bureau

FCC
Office of the Secretary

)
)
) File No. BALCT-840629KS
)
)
)
)
)

MOTION FOR EXTENSION OF TIME

Astroline Communications Company Limited Partner-

ship ("ACC"), through counsel and pursuant to § 1.46 of the

Federal Communications Commission's Rules, hereby requests an

extension of time through and including June 10, 1985 to respond

to the Petition to Dismiss filed on May 13, 1985 by The

Neighbors ("Neighbors"). This Petition opposes the applica-

tion to modify the tower and antenna site filed by ACC on

February 11, 1985.

ACC requests this extension to thoroughly review the

engineering statements and other attachments filed by Neigh-

bors which relate to ACC's request to modify its tower and

antenna site. A grant of this request will not delay these pro-

ceedings, nor will it prejudice Neighbors. Further, counsel

for Neighbors has graciously consented to this request.
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WHEREFORE, ACC respectfully requests that the due

date for its Opposition to Petitio~ to Dismiss be extended

through and including June 10, 1985.

Respectfully submitted,

ASTROLINE COMMUNICATIONS COMPANY
LIMITED PARTNERSHIP

ThO~·
Baker & Hostetler
1050 Connecticut Avenue, N.W.*
Washington, D.C. 20036

(202) 861-1500

Its Attorney

May 23, 1985

*Please note counsel for ACC's new address at Baker &
Hostetler.
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CERTIFICATE OF SERVICE

I, Cynthia D. Hamm, do hereby certify that on this 23rd day

of May 1985 a copy of the foregoing Motion for Extension of Time

was served by first-class, postage prepaid mail addressed as

follows:

James C. McKinney, Esquire
Mass Media Bureau
Federal Communications Commission
1919 M Street, N.W.
Room 314
Washington, D.C. 20554

Clay Pendarvis, Esquire
Mass Media Bureau
Federal Communications Commission
1919 M Street, N.W.
Room 700
Washington, D.C. 20554

Esquire
& Leader

20037

~-#..~~
. <;tNTHIA D. HAMM
\. ..,'

Clifford M. Harrington,
Fisher, Wayland, Cooper
1255 23rd Street, N.W.
Suite 800
Washington, D.C.
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